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QUESTION PRESENTED 


The question is whether the court erred in directing a 
verdict for the defendant doctor in a malpractice case 
where appellant’s evidence showed (1) the doctor was 
a specialist in internal medicine treating appellant’s 
daughter; (2) the doctor testified that penicillin is not a 
therapeutic for mumps; (3) the doctor testified that it 
was not good and approved practice to give penicillin as 
treatment for mumps; (4) according to the records of the 
Deputy Coroner, the Homicide Squad investigators and 
the doctor’s own original notes, he injected appellant’s 
daughter with 600,000 units of penicillin as treatment for 
mumps; and (5) appellant’s daughter died twenty minutes 
after receiving the penicillin as a result of a reaction to 
the penicillin. 
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On Appeal From a Judgment of the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment in favor of appellee 
based on a directed verdict at the close of appellant’s evi- 
dence in an action to recover damages for a wrongful death 
resulting from medical malpractice of appellee. The Dis- 
trict Court had jurisdiction under Sections 11-305, 11-306, 
16-1201 and 16-1202 of the District of Columbia Code, 1951 
Edition (J. A. 1-3), and this count has jurisdiction under 
Section 1291, Title 28 of the United States Code. 
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STATEMENT OF CASE 


In the spring of 1956, the appellee, a physician in the 
District of Columbia specializing in internal medicine was 
treating appellant’s adult daughter Rose as his patient. 
(J. A. 2, 3, 8, 20) On June 6, 1956, at approximately 1:55 
p.m., appellee gave Rose a 600,000 unit injection of peni- 
cillin. (J. A. 20) Rose immediately complained of a short- 
ness of breath, or a constriction about her throat. She 
thought she was going to faint, and did faint, going into 
a state of shock. (J. A. 21) Rose died in the appellee’s 
office twenty minutes after receiving the penicillin injec- 
tion, despite appellee’s efforts to treat her for her shock. 
(J. A. 21, 30) An autopsy performed the next day by the 
District of Columbia Deputy Coroner showed that Rose 
died of an anaphylactic shock caused by the penicillin ap- 
pellee injected into Rose. (J. A. 6) An anaphylactic shock 
is the result of a hyper-susceptibility to the administration 
of drugs. (J. A. 7, 8) 


The Deputy Coroner had a history indicating Rose re- 
ceived the penicillin injection for mumps. (J. A.6) The 
autopsy card for Rose carried a notation that Rose died 
suddenly after receiving an injection of penicillin, 600,000 
units, for mumps. (J. A.7) That information had been 
obtained from the Homicide Squad, the investigative organ 
for the Coroner’s office, who acquired that information in 
their investigation of Rose’s death. (J. A. 7) 


Some time after Rose’s death, the appellee made an 
entry on his office record (Plaintiff’s Exhibit 5, J. A. 30) 
of the treatment he had given Rose which read, in part: 


‘‘Eixpired after penicillin 600,000 for mumps. Ex- 
pired 2:15 p.m.”? (J. A. 22, 24, 30) 


The June 6, 1956, entry on Rose’s record was later added 
to by the appellee so as to read as follows, the underscored 
matter being that added after the original entry had been 
made: 
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‘“‘Expired after penicillin 600,000 for ? mumps & 
pharangitis. Expired 2:15 P. M.”’? (J. A. 24, 30) 


The appellee testified that penicillin is not a therapeutic 
for mumps, and that it was not in accord with good and 
approved medical practice in the District of Columbia for 
a physician to give a patient a penicillin injection for 
mumps. (J. A. 22) 


The trial court directed a verdict for appellee at the 
close of appellant’s case on the ground appellant had not 
shown (1) what the accepted standard of medical practice 
for the condition of the deceased was at the time that Rose 
died, and (2) the appellant had not established the appellee 
did not conform to those accepted standards. (J. A. 29) 


STATEMENT OF POINTS 


The District Court erred in granting appellee’s motion 
for a directed verdict on the ground that there was no evi- 
dence of the accepted standards of medical practice for 
treatment of appellant’s daughter and no evidence that 
appellee did not conform to those accepted standards. 


SUMMARY OF ARGUMENT 


This case does not reach this court with the usual in- 
firmities of medical-malpractice cases. All the elements 
necessary to permit submission of the case to the jury 
have been supplied, if the appellee was treating appellant’s 
daughter for mumps. The appellee admits that if he in- 
jected penicillin for mumps, his treatment was negligent. 


The Deputy Coroner’s records and history as to the 
reason for the penicillin injection, as well as the notes 
appellee first made as to the reason for the injection, in- 
dicate the penicillin was given for mumps. Appellee later 
changed his records so as to include another reason for 
the penicillin injection, pharangitis. Given proper weight, 
these facts justified the inference that the penicillin was 
given for mumps, and required submission of the.case to 
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the jury. Where the patient has died, and is unable to say 
what the doctor was treating him for, the original notation 
of what the patient was being treated for is entitled to 
great weight. 

ARGUMENT 


This is not a case where appellant’s evidence failed to 
establish a doctor-patient relation: 


i*Q. Were you treating Rose Carter on June 6, 1956? 
A. Yes.’’? (J. A. 20) 


This is not a case where appellant’s evidence failed to 
establish that the doctor administered the treatment: 


‘*Q. Doctor, on June 6, 1956, what was the first in- 
jection you gave to Rose Carter? A. Penicillin. Q. 
‘What quantity, 600,000 units? A. Yes.’? (J. A. 20) 


This is not a case where appellant’s evidence failed to 
establish a causal relation between the treatment rendered 
and the injury complained of: 


i**Q. So, at the time you originally wrote this entry, 
iti read: ‘Expired after penicillin 600,000 for mumps. 
Expired 2:15 p.m.’ Is that correct? A. Yes.’? J. A. 
24) 


CHRISTOPHER JOsEPH MuRPHY. 


\*Q. As a result of the autopsy performed on Rose 
Belle Carter on that date, what did you find to be the 
cause of her death, Doctor? A. Anaphylactic shock 
due to penicillin reaction.’’ (J. A. 6) 


This is not a case where appellant’s evidence failed to 
establish the accepted standard of medical practice: 


\*Q. Doctor, penicillin is not a therapeutic for 
mumps, is it? A. That is right. 

Q. It is not a therapeutic for mumps? A. Right. 

“‘Q. If you gave—If a physician in the District of 
Columbia gave penicillin for mumps, it would not be 
good and approved practice, would it? A. Mumps 
per se? 

“Q. Yes. A. Right.’? (J. A. 22) 
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In this posture, the only evidence necessary to make a 
case requiring submission to the jury was evidence tending 
to show that, contrary to the good and approved practice 
of the profession, the doctor administered the penicillin 
as treatment for mumps. 


The evidence adduced in appellant’s case to the effect 
that appellee gave appellant’s daughter penicillin as treat- 
ment for mumps came from the history given by the 
Deputy Coroner, what he was told by the Homicide Squad, 
and from appellee’s records. All are to the same effect; 
namely, that appellee injected appellant’s daughter with 
600,000 units of penicillin as treatment for mumps. The 
only qualification comes from subsequent changes made 
in the records of appellee. 


Appellee’s records as originally made contained the no- 
tation that the treatment he rendered appellant’s daughter 
was an injection of 600,000 units of penicillin as treatment 
for mumps. Subsequently, some time after he made the 
original entry, appellee changed the record. He inserted 
a question mark on the record before the word ‘‘mumps’’ 


|. and also at a later date inserted the words ‘‘and pharan- 


gytis’’ after and above the word ‘‘mumps.’’ The history 
of the Deputy Coroner and the information he received from 
the Homicide Squad in no way indicated or suggested that 
the penicillin was given for anything but mumps. Given 
full force and effect, this evidence is sufficient to establish 
that the penicillin was given for mumps, and that the be- 
lated insertion by appellee of the qualifying question mark 
and the suspicious diagnosis of pharangitis was only an 
afterthought on his part. 


The facts adduced by appellant unquestionably support 
an inference that appellant has not met the required stand- 
ards of judgment and skill, Furr v. Herzmark, 92 App. 
D. C. 350, 206 F. 2d 468. For at this point the evidence 
must be construed most favorably to appellant, giving her 
the benefit of every legitimate inference. Chambers v. 


6 


Tobin, 92 App. D. C. 274, 294 F. 2d 732. In weighing the 
evidence, in malpractice cases, this Court is not unaware 
of the difficulty of producing the proof necessary to sup- 
port a claim of malpractice. For as it held in Christie v. 
Callahan, 75 App. D. C. 133, 135-136: 


‘Malpractice is hard to prove. The physician has 
all of the advantage of position. He is, presumably, 
an expert. The patient is a layman. The physician 
knows what is done and what is its significance. The 
patient may or may not know what is done. He seldom 
knows its significance. He judges chiefly by results. 
The physician has the patient in his confidence, dis- 
armed against suspicion. Physicians, like lawyers, 
are loath to testify a fellow craftsman has been negli- 
gent, especially when he is highly reputable in profes- 
sional character, as are these defendants. In short, the 
physician has the advantage of knowledge and of 
proof. This increases when “he is a specialist.2 What 
therefore might be slight evidence when there is no 
such advantage, as in ordinary negligence cases, takes 
on greater weight in malpractice suits. On the other 
hand, malpractice is a serious charge. The physician 
is: not an insurer of health.” He undertakes only for 
the standard of skill possessed generally by others 
practicing in his field," and for the care which they 
would give in similar cireumstances."*? He must have 
latitude for play of reasonable judgment, and this in- 
elndes room for not too obvious or gross errors ac- 
cording to the prevailing practice of his craft. * * *’’ 


“9 ‘Rosenbaum, The Degree of Skill and Care Legally Required of a 
Medical or Surgical Specialist (1932) 49 Medico-Legal J. 85. 


“10 Hamilton v. Harris, Tex. Civ. pe ao ig Bas W. 533; 
Sweeney v. Erving, 1910, 35 App. D. R. A. N. S., 
734, affirmed, 1913, 228 U. S. 233, 33S. ee tis, Len L. Ed. 815; 
Coombs v. King, 1910, 107 Me. 376, 78 A. 468, Ann. Cas. 1912C, 
1121; Shockley v. Tucker, 1905, 127 Iowa 456, 103 N. W. 360; 
Ewing v. Goode, C. C. . D. Ohio 1897, 78 F. 442. 

“22 [oid. 


“12 [bid.” 


If the physician-patient relation makes for a situation 
where slight evidence takes on greater weight, the death 
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of the patient must render highly significant the original 
records of the doctor indicating treatment he rendered, 
which caused the patient’s death. The alteration of those 
records, after making his original entry, as is the case here, 
in the face of evidence consistent with the original entry, 
but not with the subsequent changes, where the doctor 
himself admits that but for the changes in diagnosis made 
by altering the records, his conduct was negligent, is a 
fact of great significance, one of considerable weight, one 
requiring a jury determination on the fact in issue. If 
the physician has the advantage of knowledge and proof 
while his patient is living, a fortiori he has a greater ad- 
vantage when his patient has died and cannot testify as 
to the nature of the disease she was being treated for. 
Here it is that fact and that fact alone which will ultimately 
control the determination of liability. 


Judged even in the light of ordinary rules of evidence, 
applicable to negligence cases generally, appellant has 
established facts which would justify the inference that 
the act was done for the purpose she has alleged. 


Appellant having established the single controverted 
fact to the extent she has, the trial court should have sub- 
mitted the issue of negligence of appellee to the jury for 
their determination. 


CONCLUSION 


It is respectfully submitted that the judgment based on 
the directed verdict in favor of the appellee should be re- 
versed. 


Azraur J. Howanp, 
Ferrprvanp J. Mack, 
Attorneys for Appellant. 
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STATEMENT OF QUESTION PRESENTED 


The question is whether the trial Court was justified in granting 
a motion for a directed verdict at the close of the plaintiff's case where 
it was admitted that the defendant physician administered to Rose Belle 
Wade 600,000 units of penicillin by injection without making any test 


with the history that she had received penicillin previously with no re- 


action and where the plaintiff failed to offer any competent expert 
medical testimony that what the defendant physician did under the 
circumstances in the instant case was not in keeping with the standard 


of practice of like physicians practicing in the District of Columbia. 


COUNTER STATEMENT OF THE CASE 

SUMMARY OF ARGUMENT 

ARGUMENT 

I. In Order To Establish A Prima Facie 

Case Against The Defendant Physician, 
It Is Necessary To Show The Prevail- 
ing Standard Of Practice In Like Cases 
And A Violation Thereof. 


CONCLUSION 
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COUNTER STATEMENT OF THE CASE : 


This is an action by the administratrix of the estate of Rose Belle 
Wade deceased, to recover damages for wrongful death | as a result of the 
alleged negligence of the defendant Dr. Seymour Greenbaum, a duly 
licensed physician specializing in internal medicine in the District of 
Columbia. The Complaint states that on or about June 6, 1956 within the 
District of Columbia, the defendant negligently and carelessly treated, 
and negligently and carelessly caused an injection or injections to be 
made into the body of Rose Belle Wade, deceased. As a result of the said 
negligence the said Rose Belle Wade,deceased, died on June 6, 1956, 
within the confines of the said defendant's offices. 
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The evidence produced by the plaintiff failed entirely to support 


the allegations of negligence contained in the complaint. An examination 


of the evidence will demonstrate that the trial Court was clearly correct 


, in directing a verdict for the defendant. 
The issue was aptly summarized by the Court as follows (J.A. 29): 


"In this situation the Court has felt as a result of 
this argument and consideration of the testimony 
that the plaintiff has not maintained her burden 
of proof. She has not established (1.) what the 
accepted standard of medical practice for condi- 
tion of the deceased was at the time the patient 
died; (2.) the plaintiff has not established that 
this doctor did not conform to their accepted 
standards. Having failed to do this the Court must 
rule as a matter of law that the plaintiff has not 
maintained the burden of proof. If the Court were 
to permit the case to go to you as jurors and per- 
mit you to deliberate about it in the jury room you 
would have to conjecture, you would have to guess 
what the standard of accepted practice is in the 
District of Columbia." 


The bringing into the picture the question of mumps by the appel- 
lant is clearly immaterial to the issues in this case and is merely an 
attempt to cloud the main issue in the case. The defendant physician 
denies that he treated the deceased for mumps, but rather he treated her 
for an infectious process known as pharangitis. The plaintiff failed to 
introduce any competent testimony that what the defendant physician did 
in the instant case was not in conformance with the approved standards 
of practice. The only medical testimony introduced by the plaintiff was 
_ that of the coroner Dr. Murphy, who testified in essence that a person 
can receive a number of injections of penicillin without any reaction and 
then the next one would have a reaction to it. This certainly does not 
support the plaintiff's allegation of negligence on the part of the defen- 
dant in administering the injection of penicillin. (J.A. 7, 8) 
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SUMMARY OF ARGUMENT 


In view of the briefness of the argument, we believe that a summary 
of argument would only be repetitious. | 


ARGUMENT 


The law is well settled in this jurisdiction, that in order to make 
out a case against a defendant physician, for negligent treatment, the 
plaintiff must show the prevailing standard of practice and a departure 
from that standard. Not only does the plaintiff have to show a departure 
from the prevailing standard of practice but she must also show by sub- 
stantial evidence that such departure was the proximate cause of the 
injury complained of, i 


Sweeney v. Erving, 35 App. D.C. 57, 61, aff. 228 U.S. 233; 
Rogers v. Lawson, 83 App. D.C. 281, 170 F. 2d 157; Stark v. White, 
93 U.S. App. D.C. 241, 208 F, 2d 848. In the most recent case, 
McCauley v. Moran, 95 U.S. App. D.C. 89, 219 F. 2d 771, on this point, 
the Court of Appeals reaffirmed the law and held as follows: 
"We have examined the record and have reached 

the conclusion that there was no evidence to show 

that the doctor had failed to exercise that degree 

of care and skill ordinarily exercised by a surgeon 

in this locality. The trial Court had no alternative 


but to direct a verdict insofar as the doctor was 
concerned." 


The plaintiff failed to introduce one word of aie as to what 
the accepted standard of practice for the condition of the deceased was 
at the time the patient died. Since the plaintiff did not Show what the 
accepted standard of practice was under the circumstances in this case, 
she was unable to introduce and did not introduce any evidence to sup- 
port her allegation of negligence on the part of the defendant that he 
departed from the accepted medical standard of practice. 
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Under these circumstances the plaintiff utterly failed to carry the 
burden of proof and there was no basis for charging the defendant 
physician with negligence. The trial Court did not err in directing a 
verdict in his favor. See Bernhard v. Gaffney, 100 U.S. App. D.C. 97, 
243 F. 2d 41. 


CONCLUSION 


It is respectfully submitted, there being no evidence as to what 
_ the standard and usual practice was or that the defendant physician 
violated that standard, the plaintiff therefore failed to prove her allega- 


_ tions of negligence and the trial Court did not err in directing a verdict 


in favor of the defendant physician. 
Respectfully submitted, 
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J. HARRY WELCH 

J. JOSEPH BARSE 
WALTER J. MURPHY, JR. 
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JOINT APPENDIX 


Docket Entry 


| January 27, 1959, Trial resumed, same Jury and same 
- Alternates, directed verdict for defendant. 


J. Tam. 


Verdict and Judgment for Defendant v. Plaintiff by 
Direction. 


Filed May 29, 1957 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1281-57 


| Harrm Roran, Administratrix of the Estate of Rose Belle 
| Wade, also known as Rose Belle Carter, also known 


as Rose Belle Wise, 705 S Street, N.W., Washington, 
D. C., Plaintiff, 


Vv. 


Seymour Greensaum, M.D., Farragut Building, 
Washington, D. C., Defendant. 


Complaint for Damages for Death by Wrongful Act 


1. Jurisdiction is founded on Sections 11-305, 11-306, 
16-1201 and 16-1202 of the District of Columbia Code, 
1951 Edition. 


2. Plaintiff, Hattie Rotan, is the duly appointed and 
qualified administratrix of the estate of Rose Belle Wade, 
deceased, having been so appointed by the United States 
District Court for the District of Columbia, holding 
Probate Court, on or about September 11, 1956, and having 
qualified as such by filing her undertaking, with surety 
approved by the said Court, on or about September 11, 
1956. 
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3. On or about June 6, 1956, Rose Belle Wade, deceased, 
consulted with the defendant in his offices located in the 
District of Columbia for the purpose of obtaining medical 
treatment. At that time defendant was a medical doctor 
engaged in the practice of medicine in the District of 
Columbia, and specializing in internal medicine, and main- 
tained offices in the Farragut Building, Washington, 
District of Columbia. 


4. On or about June 6, 1956, within the District of 
Columbia, the defendant negligently and carelessly treated, 
and negligently and carelessly caused an injection or 
injections to be made into the body of, Rose Belle Wade, 
deceased. 


5. As a result of the said negligence the said Rose Belle 
Wade, deceased, died on June 6, 1956, within the confines 
of the said defendant’s offices, and was survived by a 
mother, Hattie Rotan, for whom the decedent cared and 
provided during her lifetime and the reasonable expenses 
of her burial were incurred. 


Wuenrerore, plaintiff demands judgment against defend- 
ant in the sum of Twenty Thousand Dollars ($20,000.00) 
for the use and benefit of the decedent’s surviving mother, 
Hattie Rotan, and the reasonable expenses of the decedent’s 
burial, besides costs. 


/s/ ArrHur J. Hiwanp 
Arthur J. Hilland 


/s/ Ferpinanp J. Mack 
Ferdinand J. Mack 
Attorneys for Plaintiff 
902 Shoreham Building 
Washington 5, D. C. 


JURY DEMAND 
Plaintiff demands a trial by jury. 


sate Fa. 


Battin Ne 
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Filed June 23, 1958 


Answer to Complaint 


Now comes the defendant, by his counsel, and for answer 
to the complaint filed in the above-captioned cause, says: 


First Defense: 


Plaintiff’s complaint does not state a cause of action 
upon which relief can be granted. 


Second Defense: 


This defendant denies each and every act of negligence 
alleged in said complaint and denies that plaintiff’s 
decedent died as a result of any negligence on the part 
of this defendant. Defendant avers that plaintiff’s 
decedent was treated medically completely in accord with 
accepted standards of medical practice for like conditions 
at the time complained of in plaintiff’s Complaint. 
Defendant denies that plaintiff was dependant upon 


decedent as alleged in Paragraph Five (5) of the complaint. 


Wuenrerore, having answered said complaint, defendant 
asks to be dismissed hence with judgment for costs in this 
behalf. 

Wetcx, Damy & WetcH 


By: H. M. Weice 
Attorneys for Defendant 


Filed January 27, 1959 


Verdict and Judgment 


This cause having come on for hearing on the 26th day 
of January, 1959, before the Court and a jury of good and 
lawful persons of this district, to wit: 
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' Doris W. McLaughlin Earl 8. Brooks 
Albert Hood Edward W. Meredith 
Charles E. Harris Gabriel Bedon 
Marie C. Hiller James I. Minor, Jr. 

: LaVerne L. Lane Arie R. Albany 

. Irene M. Chapman Luis F. Corea 


Who, after having been duly sworn to well and truly try 
the issues between Hattie Rotan, Administratrix of the 
Estate of Rose Belle Wade, A/K/A Rose Belle Carter, 
A/K/A Rose Belle Wise, plaintiff, and Seymour Green- 
baum, M.D., defendant and after this cause is heard and 
given to the jury in charge, they upon their oaths say this 
27th'day of January, 1959, that they find for the defendant 
against said plaintiff by direction. 


Wuererore, it is adjudged that said plaintiff take noth- 
ing by this action, that said defendant go hence without 
delay, be for nothing held and recover of plaintiff his 
costs of defense. 


Harry M. Huu, Clerk, 
By 


/s/ Dean F. Miuuer 
Deputy Clerk 


By direction of Jupce Epwarp A. Tamm. 


Filed February 17, 1959 
Civil No. 1281-57 


Notice of Appeal 


Notice is hereby given this 16th day of February, 1959, 
that Hattie Rotan, Administratrix of the Estate of Rose 
Belle Wade, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
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of this Court entered on the 27th day of January, 1959, in 
favor of Seymour Greenbaum, defendant, against said 
Hattie Rotan, Administratrix of the Estate of Rose Belle 
Wade, plaintiff. 
/s/ Ferptwanp J. Mack 
Ferdinand J. Mack 
Attorney for Plaintiff 
410 Shoreham Building 
Washington 5, D. C. 


EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
Christopher Joseph Murphy 
* * * * * * 


Direct Examination 
By Mr. Mack: 


* * * * * * * * * * 


Q. What is your occupation or profession? A. I am a 
physician surgeon in the District of Columbia and have 
been so for about 45 years. I am Deputy Coroner for the 
District of Columbia and have been so for 28 years. 


The Court: The Court is familiar with the Doctor’s 
qualifications. 


By Mr. Mack: 


Q. Are you Deputy Coroner or Acting Coroner, Doctor? 
A. I am the senior Deputy Coroner and in the absence of 
the Coroner, I am the Acting Coroner. 

Q. Are you here in response to a subpoena? <A. I am, 
sir. 


Q. Have you brought the autopsy eard for Rose 
6 Belle Carter? <A. I have. 
Q. May I see that, Doctor? 


(Document handed to counsel.) 
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Mr.:'Mack: May this be marked as Plaintiff’s Exhibit 1 
for identification, Your Honor? 
The Court: It may be so marked. 


(Document marked Plaintiff’s Exhibit No. 1, for 
identification. ) 


By Mr. Mack: 


Q. Doctor, does that card record the report of the 
autopsy performed on Rose Belle Carter? A. It does. 

Q. On June 7, 19572 A. That is correct, at 1:30 p.m. 
at the District of Columbia Morgue. 

Q. Were you present when that autopsy was made? 
A. I was. 

Q. Who performed the autopsy, Doctor? <A. Doctor 
Rosenberg. 

Q. Where is Doctor Rosenberg at present? A. He is 
incapacitated due to a physical condition. 

Q. He is ill? A. Yes, sir. 
7 | Q. As a result of the autopsy performed on Rose 
Belle Carter on that date, what did you find to be 
the cause of her death, Doctor? A. Anaphylactie shock 
due to penicillin reaction. 

Q. Since we have laymen on the jury, can you explain 
to us what an anaphylactic shock is? A. It is a hyper- 
susceptibility to the administration of proteins and other 
certain drugs into the organs that produce the condition. 

Q. What was the reason for the penicillin injection? 
Does the record show that? A. The history says she 
received it for mumps. 

Q. Do you have a place of death on the report, Doctor? 
A. Yes, sir. ‘‘Died suddenly about 15 minutes after re- 
ceiving an injection of penicillin, 600,000 units, for 
mumps.”’ 

Q. Do you have any other records there in addition to 
this autopsy card, Doctor? A. I have your subpoena and 
I have some notes. That is all I have, sir. 

Q. I see. 


. 
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Mr. Mack: I have no further questions of this witness, 
Your Honor. 
The Court: Mr. Welch. 


Cross Examination 
By Mr. Welch: 


Q. Doctor, I notice on the autopsy card which has been 
identified, there is a notation that the patient died suddenly 
after receiving an injection of penicillin, 600,000 units, for 
mumps. Where was that information obtained, Doctor? 
Do you know? A. It was obtained from the Homicide 
Squad, the homicide investigative organ for the Coroner’s 
office. 

Q. So that the Homicide Squad would have talked to 
somebody, as a result of which they furnished this in- 
formation which appears on the autopsy card? A. Yes, 
sir. 

Q. You have been asked to explain what anaphylactic 
shock is. Will you go a little more in detail about it, 
Doctor, and tell the Court and jury exactly what happens 
and what organs are affected when a patient goes into an 
anaphylactic shock? A. As I say, it is hypersusceptibility 
to the administration of the drugs. Now, there are many 
drugs that various people are susceptible to. For instance, 
they break out in a rash from quinine. 

There are tests we do to find out whether they are 
susceptible. A negative test does not mean they are not 

susceptible. When changes are manifested in the 
9 internal organs that are not discernible at autopsy 

but by other definite pathology are a contributory 
factor, due to the absence of pathological findings become 
a causitive factor. And history, as obtained in this case, 
and dilation of blood vessels in the splanchnic area or 
abdomen and stomach, shows the decedent suffered a shock. 

Q. And you say, Doctor, there is no test a doctor can 
make which will show whether a person will or will not 
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have anaphylactic shock? A. There are tests made and 
also the conjuctiva test, the test of the eye, but a positive 
test or a negative test doesn’t mean a person can’t still 
be susceptible. A person can be susceptible at one time 
and not susceptible at another time. 

In other words, you can give penicillin a dozen times 
to a person and the person will never have a reaction to 
it as far as anaphylactic shock is concerned; then on one 
dose, that person could have a reaction. 

Q. If a usual skin test for penicillin is given, whether 
the results are positive or negative, do I understand you 
to say that is no conclusion that a person will not have 
anaphylactic shock? A. In the positive case, that is, if a 

person does have a reaction to it, then you know 
10 ‘they are hypersusceptible. But, because they don’t 

have a reaction doesn’t mean they are still not 
susceptible. 

Q. Did I understand you to say, Doctor, if they had 


those shots and had no reaction from them, preventively 
does not mean that at a given time they will have a re- 
action? A. That is correct. 


* * * * * * 
Hattie Rotan 
* * * * * 
Direct Examination 
* * * * * * * * * * 


18 Do you recall an oceasion before your daughter’s 
death when you had a conversation with Doctor 
Greenbaum? A. Doctor Greenbaum called me. 
Q. When? A. He called me about 12:30 at home—near 
one o’clock. 
Q. Was that after or before your daughter’s death? 
A. Before. 
19 Q. About how long before did that occur? A. 
Around three weeks. 
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Q. What was the conversation you had with Doctor 
Greenbaum? A. He said to come and get her, she wasn’t 
feeling good. 

Q. What did you do then? A. Then I got a taxi and 
went to get her. 

Q. Did you go alone? A. Loretta Johnson was with me. 

Q. Who drove the cab? A. Walter Hamilton. 

Q. When you got to the hospital—where Doctor Green- 
, baum’s office was, did you have a conversation with Doctor 
i Greenbaum? A. I asked him where was she. 

;  Q. Did you go into the building? A. I went into the 
building. 

Q. Did you go in alone? A. And Loretta Johnson. 

Q. You and Loretta Johnson went in, is that right? 
A. Loretta went in with me. 

Q. Did Mr. Hamilton go in? A. No. 
20 Q. Where did he stay? A. He stayed out in the 
cab. 
Q. When you got to Doctor Greenbaum’s office, did you 
, see Doctor Greenbaum? <A. Yes, he was there. 
, Q. Is that the gentleman sitting at that other table? 

A. That’s him. 

Q. What did he say when you got into his office? A. I 
asked him where was Rose. 

Q. What did he say? A. He said she was around there 
in the room. 

Q. Did you go to your daughter? A. Then I walked 
around there and she was lying on the floor, out cold. 

Q. Was it in the waiting room or was it a separate room 
that she was in? A. No, just a room. 

Q. Were there any furnishings in it? A. No furniture. 
'  Q. What was her condition as your observed it when 

you saw her? A. She was lying on the floor with her 

clothes up around her knees. 
21 Q. Was she conscious or unconscious? A. Un- 
conscious. 

Q. Was her body warm or cold? A. Cold. 
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Q. Did you notice any coloration to her skin? A. She 
was all pale and blue. 

Q. At that time, what did you do? A. Then I walked 
back around and asked him what he was giving her 
penicillin shots for. 

Q. What did he say? A. He said he had been treating 
her and giving her several shots. 

Q. Was that all there was to the conversation? A. I 
told him why would he give them to her if she can’t take 
them and told him don’t give her any more. 

Q. Was there further conversation at that time? A. 
No, he didn’t answer. 

Q. Did you take Rose out of the office then? A. Yes. 

Q. Who took her out of the office? A. We drug her out 
in the hall and the girl gave us a wheel chair, and we put 
her in the wheel chair and took her down the elevator to 
the cab. 

Q. Who helped you— A. Loretta Johnson and 

myself. 
Q. Let me finish the question. 
You put her in the wheel chair, is that right? 
A. Yes. 

Q. And took her down to the cab? A. Yes. 

Q. How did you get her in the cab? A. Then Mr. 
Hamilton helped us put her in. 

Q. Was she conscious or unconscious then? A. Un- 
conscious. 

Q. And then you took her home? A. Took her home, 
that is right. 

Q. To your house? A. To my house. 

Q. How did you get her into your house? A. My 
husband came out and he and the cab driver, Walter, 
carried her in. 

Q. Did she stay at your house? <A. Yes, she stayed there 
three days. 

Q. What did you do by way of treating her or taking 
eare of her during those three days? A. I wrapped her 
up in blankets and put hot water bottles on her. 
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Q. What was her condition when she left you 
after the third day? A. She looked like she was 
doing all right. 


* * * * * 
Further Cross-Examination 
By Mr. Welch: 


Q. On the first occasion that you went to the doctor’s 
office, Mrs. Rotan, can you recall about what time of day 
it was? A. Let me see. It was about, I will say, about 
two o’elock. 

Q. Now, was that the first time you had ever talked 
with Dr. Greenbaum? A. Yes, it was. 

Q. Did you have any conversation with Dr. Greenbaum 
in his office that afternoon? A. The first time? 

Q. Yes. A. Yes, I did. 

Q. Exactly what was said by you and what was said 
by the doctor? A. He called me at my house and told me 
to come and get the girl, come and get my daughter, that 
she wasn’t feeling good. Then I got a taxi and went over 
to get her. 

Q. When you got to the Doctor’s office, did you 
66 have some conversation with him? A. Yes, I asked 
him where was the girl. 

Q. Yes. What did he say? A. He said she was around 
there, in the room. 

Q. Was anybody else in the Doctor’s office at that time? 
A. Just the Doctor. 

Q. Do you know where the Doctor came from when you 
entered the office? A. When I went in the office he was 
behind his desk. 

Q. When you went in the office, was there a reception 
room you went into? A. I went right into the reception 
room. 

Q. Did you see the Doctor there when you entered the 
reception room? A. When I first come in? 
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Q. Yes. A. No. 

Q. After you went in, where did he come from? A. 
He come from around the side. 

Q. When you first walked in, you didn’t see the Doctor? 
A. No. 

Q. Now, after the Doctor told you where she was, 
67 I understand you went back there? <A. I did. 

Q. After that, did you have any conversation 
with the Doctor there in his office that day? A. Yes, I did. 

Q. Will you tell us just what that conversation was? 
A. I'asked him where was the girl. He told me where 
she was. Then I went back and looked after her and come 
back!to him and asked him what was he giving her 
penicillin shots for. Can’t he see she couldn’t take them. 

Then I said, ‘‘What’s the matter with her? Is she 
dead?”’ 

He said, ‘‘No.’’ 

Then Miss Johnson, who was with me, she went around 
where she was. 

Then he and I stood and talked. I said, ‘‘Don’t give her 
no more penicillin because she can’t take it.”’ 

Then he didn’t answer me. 

Q. The first thing you asked him was, ‘‘What are you 
giving her penicillin shots for?’? A. That is right. 

Q. Did he tell you he had given her penicillin? A. 

No. 
68 | Q. How did you know it was penicillin? A. I 
didn’t know what it was. 

Q.' You didn’t know at that time whether the Doctor 
was giving her penicillin, did you? A. I didn’t know what 
he was giving her; I asked him why was he giving her 
penicillin shots for. 

Q. When you said, ‘‘Why are you giving her penicillin 
shots,’’ you didn’t know he had given her a penicillin shot, 
did you? A. No. 

Q. Did he answer you anything about why he was giving 
her penicillin? A. No, he didn’t tell me. 
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Q. Did he say, I am giving penicillin for this or, I am 
giving penicillin for something else? A. He didn’t answer 
me. He didn’t tell me what he was giving them to her for. 

Q. He didn’t say anything about giving penicillin at 
that time, did he? <A. No. 

Q. Now then, you say you told him that she couldn’t take 
penicillin, is that right? A. That is what I said—no, I told 
him didn’t he see she couldn’t take them. 

Q. I understand you to say you told the doctor he 
69 shouldn’t give Rose penicillin because Rose couldn’t 
take penicillin; is that right? A. That is what I 

told him. 

Q. How did you know Rose couldn’t take penicillin? 
A. I didn’t know what kind of shots he was giving; I said, 
‘“‘Why do you give her penicillin shots, you see she can’t 
take them.’’ 

Q. Let’s see if we can keep this straight, Mrs. Rotan— 

Mr. Mack: I don’t think he should characterize it that 
way. She has told a consistent story. If he wants to cross- 
examine her, he can do so without characterizing. She is 
answering his questions. 

The Court: State your question to the witness, Mr. 
Welch. 


By Mr. Welch: 


Q. You said to the doctor that he should not give Rose 
penicillin because Rose couldn’t take penicillin, isn’t that 
correct? A. I didn’t tell him that she couldn’t take 
penicillin, I asked him why would he give her penicillin. 
I said, ‘‘Don’t you see she can’t take them?’’ 

Q. Let me take it one step at a time: First, you asked 

why he was giving her penicillin and he didn’t 
70 answer that, isn’t that correct? A. Yes, that is 
right. 

Q. Then next you told him he shouldn’t give Rose 
penicillin because she couldn’t take penicillin, is that 
correct? 
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Mr. Mack: She has testified three times what she said. 
The Court: I think the question is proper, Mr. Mack. 
The Witness: That is right. 


By Mr. Welch: 


Q. All I am asking you, Mrs. Rotan, is where did you 
get the knowledge or information that Rose couldn’t take 
penicillin? A. Well, why did I say that? Because she 
had looked like she was dead; she was out cold. 

Q. Suppose she looked like she was dead, you didn’t 
know she had had penicillin, did you? A. No. 

Q. Now, the only reason you said to the doctor Rose 
couldn’t take penicillin is because you thought she had 
penicillin that day, is that right? A. I didn’t know what 
he gave her, I just said penicillin. 

Q. You said that because you thought she had had 

penicillin that day, is that correct? A. Yes. 
TL Q. Has anybody ever told you, a doctor or any- 
‘body else in connection with Rose’s treatment by 
Dr. Greenbaum, that she had penicillin on that day we are 
talking about? A. On that first day? 

Q. The day we are talking about. A. No, I haven’t 
talked to anybody about that. 

Q. I understood you to say you took Rose to your home? 
A. Yes, I did. 

Q. How long was she at your house on that occasion? 
A. Three days. 

Q. Did her husband come to visit her? A. Once. 

Q. Did she remain at your home three days? <A. Yes. 

Q. Did she go back to work after? A. Yes, she went 
back to work. 

Q. Did you have a doctor for her while she was home 
those three days? A. No. 

Q. She didn’t have any medical treatment during those 

three days? A. No, she didn’t. 
72 | Q. Did she remain in bed the three days? A. No, 
just two days she stayed around the bed. 


* * * s * * * 
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Wiley Rotan 


* * oe * * 
Direct Examination 
By Mr. Mack: 


* * * * * * * * * 


79 Q. Mr. Rotan, did there come an occasion some- 
time shortly before Rose’s death when she came to 
your house in an ill condition? A. Yes, she did. 

Q. About how long before her death was that? A. Oh, 
I would say about three weeks. 

Q. Will you relate the circumstances that you know of 
that occasion? A. Well, the day that she came from the 
doctor’s office she were unconscious and her face and lips 

was all purple. 
80 Q. Was she conscious or unconscious? A. She 
was unconscious. 

Q. What did you do when she came to the house? A. 
Myself and Mr. Hamilton which was the taxi driver took 
her upstairs and put her to bed. 

Q. Did you see your wife care for her at that time? 
A. I did. 

Q. How long was she there on that occasion? A. Three 
days. 

Q. What was her condition when she left? A. Well she 
was feeling pretty well. She was able to go back to work, 
I think, two or three days later. 

Mr. Mack: No further questions. 

Mr. Welch: I have no questions of this witness, Your 
Honor. 
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Loretta Johnson 


Direct Examination 
By Mr. Mack: 


* * * * * * * * * 


81 Q. Did there come a time when you saw Rose in 
the office of Dr. Greenbaum? <A. Yes. 

Q. Can you tell us when that was in relation to the 
time she died? A. It was in June. 

Q. Where were you living at that time? <A. At that 
time I was living at Mrs. Hattie Rotan’s place. 

Q. That is the plaintiff here? A. Mrs. Rotan. 

i Q. Are you a friend of Mrs. Rotan? A. Yes, I am. 
82 Q. On that occasion that you went to Dr. Green- 

‘ibaum’s office, with whom did you go? A. I went 
with Mrs. Rotan and Rose. 

Q. You went with— A. I went with Mrs. Rotan and her 
daughter and the taxicab driver. 

Q. Did you go there with Mrs. Rotan and her daughter 
Rose? A. I went there with Mrs. Rotan at the doctor’s 
office. 

Q. When you get to the doctor’s office did you see Rose 
in the office? A. Yes, I did. 

Q. What was her condition when you first saw her? 
A. She was lying on the floor around in the little side room, 
lying on the floor. 

Q. Was she conscious or unconscious? A. Well, she was 
in a very bad shape, she wasn’t exactly conscious. 


*” * * * * * * * * * 


83 = Q. Do you know if Rose was conscious or un- 
conscious? A. She was unconscious. 
Q. Did you help remove her from the office? A. Yes. 
Q. How did you do that? A. Well, the nurse in the 
office, she went around and got a wheelchair. We held 
her in the wheelchair and took her to the front door and 
called the taxi driver to come and put her in the cab. 
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Q. Who is ‘‘we’’?, A. Mrs. Rotan and I. 
Mr. Mack: I have no further questions, Your Honor. 


Cross-Examination 
By Mr. Welch: 


Q. Is it Mrs. Johnson? <A. Yes. 

Q. Mrs. Johnson, at Dr. Greenbaum’s office that after- 
noon, did you ask Rose anything about what her trouble 
was? A. No, I didn’t. 

Q. Did you say anything to Rose? A. No, I didn’t. 
84 Q. You didn’t speak to her at all? A. No, I didn’t. 

She was—she couldn’t really talk, she was in pretty 
bad shape. 

Q. She was what? A. I didn’t have anything to say to 
her. 

Q. You say she was in pretty bad shape? A. Yes. 

Q. Will you tell the Court and jury what you mean by 
“had shape’’?, A. She was lying on the floor, unconscious. 

Q. What was that? A. She was lying on the floor, un- 
conscious. 

Q. What is unconscious? A. She didn’t know anything; 
she couldn’t speak. 

Q. Not at all? A. At all, yes. 

Q. What was the room in which she was lying on the 
floor? Was it the bathroom? A. It was just a room, no 
furniture in it, nothing in it. 

Q. Where was it? Did you notice how close it was to 
the bathroom? A. No, I didn’t notice how close the bath- 
room was. 

Q. Did you see any signs on her clothes or anything 

of having been sick to her stomach or vomiting or 
85 anything like that? A. No. 

Q. How long were you in Dr. Greenbaum’s office 
before you took Rose away from the office? A. We wasn’t 
there very long. I will say about—I will say about, 
approximately 15 minutes. We weren’t there very long. 

Q. During that 15 minutes after you saw Rose. What 
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were you doing? Had you picked her up and put her in 
a wheelchair? A. The attendant in the office brought a 
wheelchair there and we went down to the front door, we 
went to the elevator, down the elevator and took her to 
the door and had the taxicab come and put her in and drove 
home. 

Q. Did you go home with them? A. Yes. 

Q. Was Rose put to bed right away? A. Yes. 

Q. Was she still unconscious? A. Yes. 

Q. How long was it before Rose said anything to any 
of you? A. Well, I don’t know exactly how long it was 

but I didn’t have much to say to her. 
86 Q. What? A. I didn’t have very much to say to 
her. 

Q. I am not very much interested in what you had to 
say. About what time was it when you got Rose home? 
A. Well, I will say it was between the hour of—if I can 
recall correctly, between the hour of six and eight. 

Q. Between six and eight? A. Between the hours, yes. 

Q. Well, it was certainly not in the middle of the after- 
noon, two or three o’clock?) A. As far as I can recall I 
will say between the hours of six and eight. 

Q. Now, then, that evening did Rose awaken and talk 
to any of you? A. Onliest thing I heard her say she had 
a shot. 

Q. All I am asking you is did you hear her awaken and 
talk to anybody? A. Not particularly. 

Q. You didn’t hear her talk to anybody? A. I wasn’t 
paying that much attention. 

Q. You weren’t in the room? A. Off and on I was in 
the room. 

Q. Was anybody in the room with her? A. Her 

mother. 
87 | Q. All of the time or— A. Most of the time. 
Q. —or did she change off with you? A. No, she 
was in the room with her daughter most of the time. 
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Q. How long after you got Rose home was it before you 
heard her talk at all? A. I don’t know exactly how long 
it was. I will say just about four or five or six hours, or 
more. 

Q. Somewhere around midnight? A. Somewhere around 
that time. 

Q. When Rose wakened so she could talk, did you speak 
to her? A. No, I didn’t speak to her; I was just around 
in the room. 

Q. Did anybody talk to her? A. Not that I know of. I 
wasn’t paying much attention. 

Q. Weren’t you there to see if you could help with Rose? 
A. No, her mother was taking care of her. 

Q. You weren’t paying attention to her? A. Not 
attending her, I didn’t know what to do with her. 

Q. Did you hear Rose complaining about feeling 

88 sick in any particular way? A. No, I didn’t. All 

I heard her say is she had a shot. That is all I 
know. I remember she said she had a shot. 

Q. Did anybody else ask her about what made her sick? 
A. No. 

Q. Did anybody give her any kind of medicine after 
she was brought home? A. No. 

Q. Did you see anybody give any treatment to Rose 
after she was brought home? <A. No. 

Q. They didn’t do anything for her that you could see? 
A. No. 

Q. Just put her to bed? A. That is right. 

Q. You would have seen it if anybody had put ice bags 
or hot water bottles or anything like that on her? A. Yes, 
I would. As I say, I was just in and out, I didn’t stay 
there all the time. 

Q. But you did come home with Rose and Mrs. Rotan 
because Rose was sick? A. Yes. 

Q. And you remained there all during the evening? 
89 A. Yes. 
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Q. At any time while you were there, did you see any- 
body give her treatment like placing hot water bottles 
or ice packs or anything else on her? A. No, I didn’t 


» * * * * * * * * 


101 Seymour Greenbaum 


- * * * * * * 
Direct Examination 
By Mr. Mack: 


» * * * * * * * * 


102 Q. Were you treating Rose Carter on June 6, 
1956? A. Yes. 

Q. In response to my subpoena, have you brought all 
of your office records concerning treatment of Rose Carter? 
A. Yes, I have them here with me. 

The Court: I believe the witness has them on the witness 
stand. 


By Mr. Mack: 


Q. May I have them please. A. (Documents handed to 
counsel. ) 
Q. Who keeps your records, Doctor. A. I do. 


*. * * * * * * * * * 


103 Q. Doctor, on June 6, 1956, what was the first in- 
jection you gave to Rose Carter? A. Penicillin. 

Q. What quantity, 600,000 units? A. Yes. 

Q. Where on her body did you give her that? A. 
Buttocks. 

Q. Before you injected the penicillin into Mrs. Carter, 
did you give her any warning about any possible effects 
of the penicillin? A. Iam sorry. What was that question? 


The Court: Read the question, Madam reporter. 
(The pending question was read by the reporter.) 


Mr. Welch: I object to that, if the Court please, unless 
it is shown that there is given warning of possible ill 
effects as to penicillin. 


~ 


: 
: 
| 
| 
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The Court: I think the question is a proper one. 

I will overrule your objection. 

The Witness: I asked the patient, as I do all patients 
to whom I have given penicillin, as to whether they have 
ever had penicillin shots. 


By Mr. Mack: 


Q. No, Doctor. My question was: Did you give her any 
warning of possible ill effects from the injection 
104 you were about to give her? A. No. 


* * * * * * * * * * 


Q. After you gave her the penicillin, what happened to 
Mrs. Carter? A. She started to complain of shortness of 
breath— 

Q. If I may interrupt—Do you recall the time you gave 
her the injection or would you like to see your records? 
A. I think it was about 1:55. 

Q. You gave her penicillin at 1:55? A. Approximately. 

Q. Where in the office were you when you gave her the 
injection? A. It was in one of the treatment rooms. 

Q. After you gave her the injection, did you leave the 
room? A. No. 

Q. How long did you stay in the room after you 
105 gave her the injection? Were you with her con- 
tinuously after the injection? A. Yes. 

Q. Was there anyone with you in addition to Mrs. 
Carter? <A. No. 

Q. What happened to her after you gave her the injection 
at 1:55? A. She started to complain of shortness of 
breath, a constriction about her throat. She thought she 
was going to faint and then she suddenly did go into a 
faint state. She went into a shocked state, actually. Then 
I proceeded to treat her as best I could. 


* * * * * * * * * * 


Q. Did you administer any epinephrine? Is that how 
you pronounce it? A. Yes, epinephrine. 
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Q. Did you administer any epinephrine to her on that 
occasion? A. Yes. 
Q. You did? A. Yes. 
106 Q. In what manner? A. I tried to give it to her 
at first in her vein because she had gone into an 
immediate shocked state. 

Q. Did you give it to her orally or by injection? A. By 
injection. 

Q. Doctor, do you recall answering interrogatories that 
were served upon your attorney? <A. Yes. 

Q. And in response to this question number three—I 
might preface it by saying question number one asked if 
you made any injections into Rose Belle Carter on 
June 6, 1956; and queston number three is if the answer 
to number one is ‘‘Yes’’, give the time of day the injection 
or injections were given? 

Did you not answer: ‘‘Penicillin approximately 1:55 
p-m. Caffeine sodium benzoate approximately 2:00 p.m. 
and adrenalin approximately 2:10 p.m.’’ 

Did you give those answers? A. Yes. Now may J— 

The Court: Just a moment. 


Q. Doctor, penicillin is not a therapeutic for 
mumps, is it? A. That is right. 
108 Q. It is not a therapeutic for mumps? A. Right. 
Q. If you gave—If a physician in the District of 
Columbia gave penicillin for mumps, it would not be good 
and approved practice, would it? A. Mumps per se? 

Q. Yes. <A. Right. 

Q. Doctor, when do you make your notations on these 
eards? A. That notation was probably made a few days 
later or it might have been made right after. 

Q. What notation? A. Now, I am referring to the 
notation of June 6th. 

Q. My question is when do you customarily, is what I 
meant, make notations on the cards? A. Usually im- 
mediately. 
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Q. When did you make your notation for the treatment 
you rendered Rose Belle Carter on June 6th? A. Part 
of it was probably made immediately after and the other 
part was made sometime later. 

_ Q. Now, as part of your entry here, Doctor, you have: 
| 6/6/56 Expired after penicillin, 600,000 for ? 
mumps.”’ 
; 109 Above that you have— A. ‘‘and pharangitis’’. 
The Court: Will you spell that, Doctor? 
The Witness: P-h-a-r-a-n-g-i-t-i-s. 


By Mr. Mack: 


Q. Between the word ‘‘for’’ and the word ‘‘mumps”’, 
_ there is a question mark in ink from a different pen and 
_ in a different color than the part that says ‘“‘for mumps”’; 
is that not correct? A. Yes. 

Q. Who put that there? A. I did. 

Q. When? A. I can’t say when; I can’t recall. 

Q. Was it after June 6, 1956? A. It might have been. 

Q. Do you know? A. No, not for sure. 

Q. Why did you go back and put that mark on there, 
Doctor? A. Now, actually, I do use different pens. It 
| might have been done right at that time. For instance, 
_ I am carrying two different pens in my pocket right now. 

Q. You don’t carry three pens on any occasion, 
110 do you, Doctor? A. Sometimes I have. 
Q. Do you have three now? A. No, just two. 
_  Q. Did you have three pens with you when you made 
that entry on June 6, 1956? A. I cannot recall. 
Q. Did you put down one pen and take out another and 
, continue marking the entry? A. Sometimes I do. 

Q. Don’t you put down what is wrong in sequence? You 
don’t write down, ‘‘cold’’ and go away and come back and 
write, ‘‘headache’’, do you? A. I am very frequently in- 
terrupted. There are times when I make an entry and 
_I want to add something, and after a telephone conversa- 
_ tion or after I had to see someone immediately or some- 
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thing to that effect, I come back and try to finish my notes. 

Q. But you don’t insert things, do you, with another pen? 
A. Yes, I do. 

Q. Why do you do that? A. That is my own personal 
reason. I don’t go looking for the same pen each time. 
Sometimes I neglected to put down what I meant to at that 
time. - 

Q. If you start writing out the treatment you 
i411 | rendered a patient and you are interrupted by a 
phone call, then you go back to your notes—even 
though you have a different pen, you go back and pick up 
after the last word you had written, is that right? A. 
Not necessarily. I look over the words I wrote before ; 
sometimes I may have wanted to add something there, or 
cross out something. 

Q. When did you put these words ‘‘and pharangitis’”’ in 
there, doctor? A. I cannot remember when I did that. 

Q. Then you have, ‘‘Expired 2:15 p.m.” right after 
‘mumps’? and after that insert of ‘‘and pharangitis’’, do 
you not? A. Yes. 

Q. So, at the time you originally wrote this entry, it 
read: ‘‘Expired after penicillin 600,000 for mumps. Ex- 
pired 2:15 p.m.”’ Is that correct? A. Yes. 

Q. Doctor, after ‘‘Expired 2:15 p.m.” there is some writ- 
ing with purple ink and that is the same color ink you 
used for the question mark, is it not? A. Yes. 

Q. Did you put the question mark in there when you 
wrote down what you had done to Mrs. Carter in order to 

_ try and save her life? A. Yes. 
112 Q. So you wrote it down after she had died? A, 
Sure. 

Q. The question mark, I mean. A. Yes. 

Q. ‘And pharangitis”’ also; is that not correct? A. Yes. 

Q. You were aware that Mrs. Carter had had penicillin 
before, were you not, Doctor? A. I had asked her and she 
told me she had. 


* * & 
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117 Q. Dr. Greenbaum, did Rose Carter, when you in- 
quired about any previous penicillin injection she 
may have had, tell you of having had any reaction to 
previous penicillin injections? A. She told me she had | _ 
never had any reaction. a eyes 
Q. Did you know Whether or not she had any previous 
reaction? A. No. 


os 


* * * * * * * * * * 


Mr. Mack: In response to the interrogatories that 

I served on him, he indicated the injections that he 

gave her on the day she died. And in his answers to in- 

terrogatories he did not include epinephrine. He testified 
orally that he did give her epinephrine. Now— 

Mr. Welch: You didn’t ask him if he— 

The Court: He—I beg your pardon. He said—what is 
the drug? 

Mr. Mack: Epinephrine. 

The Court: —Epinephrine was administered. Your next 
question was of such a nature that I think he gave you only 
a partial answer because he said he tried to give it in the 
vein, You didn’t follow through to ask whether he was 
unsuccessful in giving it in the vein or whether he gave it 
some place else, but in answer to your next question he 

said he tried to give it in the vein. 
161 Then he said he gave it by injection. 

Mr. Mack: Yes, he said he gave epinephrine by 
injection and in the answers to his interrogatories he said 
he did not—he doesn’t mention giving epinephrine by 
injection. 

The Court: He mentioned three drugs which you asked 
him about. 

Mr. Mack: So I would like to introduce into evidence, to 
read to the jury the first— 

Mr. Welch: I don’t want you to embarrass yourself. 
Epinephrine is known under two or three different names 

_ and he did name epinephrine, but he didn’t spell it 
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‘‘epinephrine,’’ but the same drug is mentioned in the 
answer now. 

The Court: What is that interrogatory—No. 3? 

Mr. Mack: I think it’s one and three, Your Honor, first 
one was, was injection given, and the third one was time. 
The Court: The answer to question three which is— 

Mr. Mack: The answer isn’t quite responsive. It gives 
the material that— 

The Court: The answer to Interrogatory No. 3 says, 
‘‘Penicillin approximately 1:55 p.m., Caffein Sodium 
Benzonate approximately 2:00 p.m., and Adrenalin approx- 
imately 2:10 p.m.”’ 

Mr. Welch: Epinephrine and adrenalin are the same 

thing—two trade names for it. I only tell you that 
162 tobe fair to you. You can ask any doctor. You can 

put him on the stand and ask him, but there really is 
no conflict there. 
» * * * * * * * * * 
197 The Court: I believe that the Court is required 

on the basis of our Court of Appeals decisions as 
they define the standards of care required of a doctor in 
an individual case, to grant the defendant’s motion for a 
directed verdict. 

I will do so. I want to enlarge for counsel’s benefit 
primarily on my reasons for granting this motion. I do 
like to inform the jury generally of what has happened in 
the case where a directed verdict is granted. I will, con- 
sequently, delay in enlarging my views until the marshal 
brings the jury in so that I can advise them of what the 
Court has done and why. 


* * * * * * * * s * 


Statement of the Court 


198 In this case, after argument from both sides, the 

Court has granted the defendant’s motion for a di- 
rected verdict. This means that the Court has ruled, as a 
matter of law, that the plaintiff has not established a case 
which should be submitted to you for determination as a 
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matter of fact as to the liability of the defendant or the 
damages incurred by the plaintiff. 

Because you have been very attentive in listening to the 

testimony in this case, and because I know you are 
199 interested in the reason or reasons why the Court has 

ruled as it has, I wanted to bring you back and tell 
you in as few words as possible just why the Court ruled 
as it did in the particular facts of this case. 

There is a basic rule of courtroom procedure that re- 
quires that each plaintiff maintain his or her case by a 
preponderance of the evidence. You know from the in- 
structions you have heard in the cases in which you have 
sat, that every plaintiff must maintain his case by a pre- 
ponderance of the evidence. 

The plaintiff, normally, in the case is required to prove 
some negligence on the part of the defendant, negligence 
being the failure to do that which a person of ordinary 
prudence would do or doing something which a person of 
ordinary prudence would not do. 

The standard of conduct that is applied to doctors in 
this jurisdiction is different than the standard of conduct 
that is applied to lay people in other situations involving 
acts of misfeasance or nonfeasance towards a particular 
person. 

The standard of conduct that is required of a doctor 
in each case is that his treatment, his action, his conduct 
: bein accord with the accepted standards of medical practice 
for like conditions at the time complained of. 

In other words, a doctor is not required to do some- 
| 200 thing that another doctor might have done. A doc- 
tor is not required to do something that doctors in 
_ another city would do. A doctor is not required to follow 
' some practice that has been described in the Journals of 
_ the American Medical Association or in their editorials or 
in any other bulletins. 

A doctor is required to do what is the generally accepted 
practice in the jurisdiction where he practices medicine 
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which ‘means that the standard of conduct for our doc- 
tors in the District of Columbia, and this is a District of 
Columbia rule, and it varies in substantial measure from 
the rule in some other states, but the standard of care that 
a doctor must exercise in the District of Columbia is that 
standard of practice which is generally accepted practice 
for like condictions, like situations, in this jurisdiction. 

A doctor is not a guarantor of the medicines that he 
gives or the treatments that he affords. In other words, 
the law does not require a doctor to guarantee his treat- 
ment. A doctor is not an insurer of the health of his 
patients. He doesn’t undertake to insure you against 
illness or death or he doesn’t guarantee to cure you. 

The guarantee that—I use these words loosely, not in 
the legal sense—the guarantee that the doctor gives you 
when he treats you, is that the standards which he will 

follow are the standards that are generally accept- 
201 able to the medical profession in the District of 
Columbia in similar situations. 

I repeat, there is no issue in this case as to what other 
doctors might have done. It doesn’t help a plaintiff to 
show that Dr. A or Dr. B might have done something dif- 
ferent. 

Thei only way the plaintiff can make his or her case is 
to bring evidence before you which shows that the accepted 
standard in this situation, the accepted procedure is so 
and so and the doctor didn’t do it, 

If the plaintiff is able to establish that type of proof 
then the plaintiff is entitled to go to the jury. There is 
no question in these cases of what a doctor in the Mayo 
Clinie might have done or what a doctor at Johns Hopkins 
could have done or, I repeat, the element of what the Amer- 
ican Medical Association Journal has said or what a doctor 
has written, does not establish a standard for the District 
of Columbia. 

The standard that prevails here is what the doctors that 
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_ are actually practicing from day to day actually do in these 
cases, 


* * * * * * * * * * 


202 In this situation the Court has felt, as a result of 
this argument and consideration of the testimony 
_ that the plaintiff has not maintained her burden of proof. 
She has not established (1) what the accepted standard of 
medical practice for the condition of the deceased was at 
_the time that the patient died; (2) the plaintiff has not 
| established that this doctor did not conform to those ac- 
cepted standards. 

Having failed to do this, the Court must rule as a matter 
of law that the plaintiff has not maintained the burden of 
proof. If the Court were to permit this case to go to you 
_as jurors, and permit you to deliberate about it in the jury 
‘room, you would have to conjecture, you would have to 
‘guess what the standard of accepted practice is in the 
District of Columbia. 

You would have to guess about three, or four, or five of 
the essential elements which the plaintiff was required to 
establish in order to maintain her burden of proof. This 
is an unfortunate situation. I am sure that everybody in 
the courtroom is very sorry that it happened, but the fact 
that it happened doesn’t mean, per se, that there is liability 

on the doctor’s part or anyone else’s part, and under 
203 all of these circumstances, I don’t think, as a matter 
of law, that this plaintiff is entitled to proceed fur- 
ther with her case. 

I have, accordingly, granted the defendant’s motion for 
a directed verdict, which means that the Court has ruled, 
as a matter of law, that the plaintiff may not proceed with 
this case and this represents the termination of the case 
upon this legal point, and you, consequently, have no fur- 
ther functions to perform. 


° * * * * 
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